UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

DEAN S. MERCER, JR., : 3:01lcv1l21 (WAE)
Pl ai ntiff, :

V.
EDMOND BRUNT, CONNECTI CUT :
STATE POLI CE LI EUTENANT; and
DAVI D COYLE, CONNECTI CUT :
STATE POLI CE SERGEANT;
in their individual and
of ficial capacities,

Def endant s

RULI NG ON DEFENDANTS MOTI ON TO DI SM SS

This action arises pursuant to 42 U.S.C. § 1983 for
all eged violation of the Fourteenth Amendnent to the United
States Constitution; the Anericans with Disabilities Act, 42
u.S. C 8§ 12101 et seq.; Connecticut General Statutes
(“C.G. S.”) 8§ 46a-60 et seq.; and a state | aw cl ai m of
intentional infliction of enotional distress.

The plaintiff alleges that the defendants pronoted a
hostile work environnment in violation of 42 U.S.C. §8 1983 and
t he due process and equal protection |laws of the Fourteenth
Amendnent to the United States Constitution (Count One);
violated the Anericans with Disabilities Act (“ADA”), codified
at 42 U. S.C 8§ 12101 et seq., by being aware of the

plaintiff’s disability, yet harassing and threatening

plaintiff in ways they knew woul d serve to exacerbate his



disability (Count Two); violated the Connecticut Fair

Enpl oynent Practices Act, codified at C.G S. § 46a-58(a)(1)
and § 46a-60(a)(1l) by being aware of the plaintiff’s

di sability, yet harassing and threatening plaintiff in ways

t hey knew woul d serve to exacerbate his disability, and by
failing to accomopdate such disability (Count Three); and
intentionally inflicted enotional distress on the plaintiff by
t he defendants’ extrenme and outrageous acts and/or om ssions
(Count Four).

Pendi ng before the Court is the defendants’ notion to
dism ss all counts of the conplaint for |ack of subject matter
jurisdiction and for failure to state a clai mupon which
relief may be granted. For the reasons set forth bel ow, the
def endants’ motion to dismss wll be granted in part and
denied in part.

Subj ect matter jurisdiction.

The initial consideration for the Court is subject matter
jurisdiction. It is well-settled law that the state is inmmune
under the Eleventh Amendnent from suit under 42 U. S.C. § 1983.
“A claimagainst a state officer in his official capacity is
essentially a claimagainst the State that inplicates the
El eventh Anmendnent because the State is the real, substanti al

party in interest.” Clainms are barred against state officers



in their official capacity except to the extent that the

pl aintiff seeks prospective injunctive relief. However, as
| ong as paynent is not required fromstate coffers, a
plaintiff can state a claimfor noney danages agai nst the

state officer in his individual capacity. Russo v. City of

Hartford, 184 F. Supp.2d 169, 181 (D. Conn. 2002). Therefore,
this Court has subject matter jurisdiction over the clains
against the state officers in their official capacities for
prospective injunctive relief, and against the state officers
in their individual capacities for noney damages under 42
U S C 8§ 1983.
BACKGROUND

The plaintiff, Dean S. Mercer, Jr., states that at all
times material to this conplaint, he was a detective with the
Connecticut State Police (“CSP’), and was assigned to the CSP
Casino Unit; defendant Ednond Brunt was a |lieutenant with the
CSP and the commandi ng officer of the Casino Unit, and
def endant David Coyle was a sergeant with the CSP and was
plaintiff’s direct supervisor. The plaintiff was hired as a
CSP trooper in June, 1987, and was subsequently pronoted to
the rank of detective. He was assigned to the night shift at
the Casino Unit Foxwoods Office for six years, and at the tinme

of the incidents alleged in his conplaint was assigned to the



day shift at the Mohegan Sun.

In the spring of 2000, plaintiff was tel ephoned by
def endant Coyl e and was told that he was being transferred to
t he evening shift at Foxwoods. On August 19, 2000, plaintiff
was told by a third party that defendant Coyle had nmenti oned
denoting the plaintiff to the traffic squad. On Septenber 23,
2000, defendant Coyle stated to plaintiff, “You re |ucky
you're not out witing tickets.” On Decenber 20, 2000,
def endant Coyle told plaintiff that he planned on
involuntarily transferring himto the m dnight shift at
Foxwoods. On February 12, 2001, the plaintiff was told by a
third party that defendant Coyle was transferring himto
Foxwoods. On February 13, 2001, defendant Coyle allegedly
inplied to a third party that he did not |like the plaintiff.
On anot her occasion, defendant Coyle allegedly said to a third
party, “Watch nme get Mercer’s bl ood pressure up.”

On March 12, 2001, plaintiff net with defendant Brunt to
conpl ai n about the harassnent he felt he was bei ng subjected
to. Brunt allegedly agreed that defendant Coyl e was harassing
the plaintiff, and that he [Brunt] would keep the neeting
confidential to avoid further problens. On March 17, 2001, a
third party told the plaintiff that he d heard about the

nmeeting between the plaintiff and Brunt, and that the



plaintiff had “stabbed Coyle in the back.” On March 27, 2001,
the plaintiff was advised that he was being transferred from
the day shift at Mohegan Sun to the night shift at Foxwoods.
The transfer took place effective April 20, 2001. The
plaintiff was senior to two other CSP troopers who retained

their assignnments on the day shift at Mhegan Sun.

DI SCUSSI ON

Mbtion to Disnm ss.

The function of a notion to dismss is "nmerely to assess
the |l egal feasibility of the conplaint, not to assay the
wei ght of the evidence which m ght be offered in support

thereof." Ryder Energy Distribution v. Merrill Lynch

Commodities, Inc., 748 F.2d 774, 779 (2d Cir. 1984). Wen

deciding a notion to dism ss, the Court nust accept as true

the well pleaded allegations of the conplaint. Albright v.

Aiver, 510 U. S. 266, 268 (1994). In addition, the allegations
of the conplaint should be construed favorably to the pleader.

Scheuer v. Rhodes, 416 U.S. 232, 236 (1973). A conpl aint

shoul d not be dism ssed unless it appears beyond doubt that
the plaintiff can prove no set of facts in support of his

claimwhich would entitle himto relief. Conley v. G bson, 355




U S. 41, 45-46 (1957).

Subst anti ve due process viol ation.

The plaintiff alleges a violation of his substantive due
process rights under the Fourteenth Amendment by the
defendants, due to their willful and deliberate disregard of
hi s guaranteed rights by their pattern of harassnment and
threats.!?

"Substantive due process protects against governnment
action that is arbitrary, conscience-shocking, or oppressive
in a constitutional sense, but not against government action

that is incorrect or ill-advised." Kaluczky v. City of \Wite

Pl ai ns, 57 F.3d 202, 211 (2d Cir.1995). The Second Circuit
has poi nted out that malicious and sadi stic abuses of
governnment power which are intended only to oppress or to

cause injury and serve no legitimte government purpose

unquesti onably shock the conscience. Johnson v. Newburgh

Enl arged Sch. Dist., 239 F.3d 246, 252 (2d Cir.2001).

The Suprenme Court has enunciated two alternative tests by

142U.5.C.§1983,in pertinent part, states that “every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects, or causesto be
subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any
rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured in an action
at law, suit in equity, or other proper proceeding for redress, except that in any action brought against ajudicial
officer for an act or omission taken in such officer'sjudicial capacity, injunctive relief shall not be granted unless a
declaratory decree was violated or declaratory relief was unavailable.”

The Fourteenth Amendment to the Constitution guarantees, in pertinent part to this action, that no state
shall “deprive any person of life, liberty, or property, without the due process of law; nor deny to any person within
itsjurisdiction the equal protection of the laws.”



whi ch substantive due process i s exani ned. Under the first
test, the plaintiff nust prove that the governnental body's
conduct "shocks the conscience.” Under the second test, the
plaintiff nust denonstrate a violation of an identified
liberty or property interest protected by the due process

clause. DelLeon v. Little, 981 F. Supp.728, 734 (D.Conn. 1997).

The plaintiff fails to satisfy his burden of proving a
substantive due process violation under either test.
Under the first test, the alleged conduct is not
sufficiently egregious to shock the conscience. The
substantive due process doctrine is to be applied with

"caution and restraint." Muore v. City of East Clevel and, 431

U.S. 494, 502 (1977). Moreover, the Second Circuit has noted
with regard to the "shocks the conscience"” test that the acts
must do nmore than offend some fastidi ous squeam shness or
private sentinmentalism They nust be such as to offend even
hardened sensibilities, or constitute force that is brutal and

of fensive to human dignity. Johnson v. dick, 481 F.2d 1028

1033 n.6 (2d GCir.)

The plaintiff was told that defendant Coyle planned to
involuntarily transfer himback to the m dnight shift at
Foxwoods, but he was never threatened with the |loss of his

job. Coyle' s other comments mght rise to the | evel of



incorrect or ill-advised, but not to the |evel of “shocks the
consci ence.” The Court finds that the defendants’ actions do
not rise to the I evel needed to find a violation of the
plaintiff’s Fourteenth Amendnment right of substantive due
process.

Under the second test, the plaintiff has failed to
denonstrate a violation of an identified |iberty or property
interest protected by the due process clause. The plaintiff’s
attenmpt to use the “deliberate indifference” standard set out

in Farnmer v. Brennan, 511 U. S. 825, 834 (1994) and Hanr ahan v.

City of Norwich, 959 F.Supp. 118, 122 (D. Conn. 1997) is not

persuasi ve. The cases cited can be distinguished fromthe
present action in that they clearly identified a protected
interest. In Farmer, the test was used to determ ne whet her
prison authorities acted with "deliberate indifference" toward
prisoners, in violation of their Ei ghth Amendnent rights.
There was a liberty interest at stake in that case. In
Hanr ahan, the test was applied to determne if a police
of ficer violated due process by engaging in conduct that nade
it more likely the deceased would commt suicide. The interest
deprivation in that case was obviously a |ife interest.

The DelLeon court held that an enpl oyee who was

transferred to a position with the sane rate of pay and



benefits was not deprived of a constitutionally protected
property interest. “Wile she may have had a constitutionally

guar anteed property right in continued enploynent,” she was
not deprived of this right because she was not discharged. 981

F. Supp. at 735. In Gordon v. Nicoletti, 84 F.Supp.2d 304, 309

(D. Conn. 2000), the court held that although a tenured teacher
had a protected property interest in continued enploynent, the
teacher had no property interest in being allowed to remain at
t he same school, teach the same subjects, and work with the
sanme colleagues. 1In ruling on a case where the plaintiff
wanted to be transferred, but the transfer was given to

anot her person, the court in Hajjar v. Dayner held that the

plaintiff had no property interest in the coveted transfer.
“Property interests are created not by the Constitution
itself, but are created and defined by independent sources
such as state statutes, regulations, municipal ordinances, or
contracts.” 96 F. Supp.2d 142, (D.Conn. 2000).

In the case at bar, the plaintiff has not alleged a
protected property interest under the Fourteenth Anendnent,
but the Court cannot say that one does not exist, either under
statute, regulation or contract. Accepting as true the
all egations in the conplaint, drawing all reasonable

inferences in favor of the plaintiff, the Court concludes that



the plaintiff has the right to attenpt to prove a property
interest, and that the defendants violated his rights under
t he due process clause of the Fourteenth Anendnent. The
notion to dismss will be denied on this issue.

Equal protection violation.

The plaintiff alleges an equal protection violation based
upon sel ective enforcenent. |In order to establish an equal
protection violation under the Fourteenth Amendnent based upon
sel ective enforcenment, plaintiff nust prove that (1) in
conparison with others simlarly situated, he was selectively
treated, and (2) such selective treatnent was based on
i mper m ssi bl e consi derations such as race, religion, intent to
inhibit or punish the exercise of constitutional rights, or

mal i ci ous or bad faith intent to injure a person. Lisa's Party

City, Inc. v. Town of Henrietta, 185 F.3d 12, 16 (2d

Cir.1999).

The plaintiff bases his allegation of selective treatnent
solely on the ground that he was senior to two other CSP
Troopers at Mohegan Sun who had retained their assignnents on
the day shift at Mohegan Sun. He does not allege that his co-
wor kers or others under the supervision of the defendants were
not subjected to the sane coments and day-to day actions by

t he defendants that he perceived to be a hostile work

10



envi ronment . This, without nore, is insufficient to find a
viol ati on of the Fourteenth Amendnent based on sel ective
enf orcenent. However, the Court will allow the plaintiff the
opportunity to provide evidence of selective enforcenent.

For the reasons stated above, the Court will deny the
def endants’ motion to dism ss Count One.

Violation of ADA as to all defendants.

The defendants point out that it is well-settled | aw t hat
t he ADA does not recognize a cause of action agai nst
supervi sory enployees under the ADA, either individually or in

their official capacity, citing Menes v. CUNY Univ. of New

York, 92 F.Supp.2d 294, 306 (S.D.N. Y. 2000). This Court
concurs. Recent decisions of this Court follow the ruling in

Menes. See Wight-Kahn v. People’'s Bank. Bridgeport, 2001 W

902653 * 1.

The Court also notes the anmbiguity in the plaintiff’s
claimregarding his disability. Although only a “short and
pl ain statenment of the claimshowi ng the pleader is entitled
to relief is needed” under Rule 8 of the Federal Rules of
Civil Procedure, the plaintiff’s conplaint is not clear about
the nature of his alleged disability. 1In the body of the
First Count of his conplaint, the plaintiff nmentions that the

def endants were aware of his hypertension, then clains that

11



t he defendants’ actions caused himto suffer severe physical
consequences, “to wit: hypertension, anxiety and depression
di agnosed by his treating physician.” The Second Count of the
conplaint lists his disability as hypertension, anxiety, and
depression. The Court is confused as to how t he defendants’
actions could cause a problemthat allegedly already exists,
and construes the conplaint as stating that the plaintiff
initially suffered from hypertension.

The Suprene Court held that an enpl oyee’ s hypertension is
not regarded as disabling under the ADA, as it does not

substantially limt the major life activity of working. Mirphy

v. United Parcel Service, Inc., 527 U. S. 516, 525 (1999). The
plaintiff in the present case makes no nention that his nmajor
life activity of working was affected by his hypertension, nor
does he allege that he requested accommodati on and it was not
provi ded.

For the reasons set forth above, the defendants’ notion
to dism ss Count Two will be denied, and the Court wll
instruct the plaintiff to amend his conplaint to erase the

anmbi guity surrounding his disability.

| ndi vidual liability of defendants under CFEPA.

The defendants nove to dism ss Count Three against the

12



two individual defendants, because they are not enployers
within the neaning of the CFEPA. Section 46a-51(10) defines
"enployer” as including the state and all political
subdi vi si ons thereof and neans any person or enployer with
three or nore persons in his enploy.

Connecticut courts have been split over individual
liability under CFEPA 8§ 46a-60(a) for many years but the issue
has finally been resolved in the State of Connecticut. This
guestion of |aw was certified by Judge Nevas to the

Connecti cut Suprenme Court in Perodeau v. City of Hartford,

3:99cv00807( AHN), and accepted by that court on January 25,
2001. On March 26, 2002, the Connecticut Supreme Court ruled
that 8 46a-60a does not inpose liability on individual

enpl oyees. Perodeau v. City of Hartford, 2002 WL 414248 *5

(Conn. 2002).
Therefore, the Court will grant the defendants’ notion to
di sm ss Count Three.

Intentional Infliction of Enptional Distress.

Under Connecticut |law, to establish a claim of
intentional infliction of enotional distress, a plaintiff nust
pl ead and prove that (a) defendants intended to inflict
enotional distress, or knew or should have known that

enpotional distress was a likely result of their conduct; (b)

13



def endants’ conduct was extrene and outrageous; (c)
def endants’ conduct caused the plaintiff’s distress; and (d)
the enotional distress suffered by the plaintiff was severe.
Russo, 158 F. Supp. 2d at 226. The standard in Connecticut for
conduct reaching the |Ievel of “extreme and outrageous” is
defined as “that which exceeds all bounds usually tol erated by
a decent society, of a nature which is especially cal cul at ed
to cause, and does cause, nental distress of a very serious
kind.” 1d.

The question of whether the defendants’ conduct is
sufficient to satisfy the elenent of extreme and outrageous
conduct is one for the court. Only where reasonable m nds

differ does it becone a question for the jury. Witaker v.

Haynes Construction Conpany, Inc., 167 F. Supp.2d 251, 254

(D. Conn. 2001).

The Perodeau court noted that “it is clear that
i ndividuals in the workpl ace reasonably should expect to
experience sone |l evel of enotional distress, even significant
enotional distress, as a result of conduct in the workplace.
There are few things nore central to a person’'s |ife than a
job, and the mere fact of being denoted or denied advancenent
may be extrenely distressing.” The court stated that

i ndividuals in the workplace should al so reasonably expect to

14



be subject to workplace gossip, rivalry, personality conflicts
and the |iKke. 2002 WL 414248 *10-11.

This Court finds that comments nade by def endant Coyl e,
comments relayed to the plaintiff by third parties,
reassignment to a job the plaintiff had previously held for
six years, and allegations that the plaintiff has suffered a
| oss of reputation anong his co-workers do not rise to the
| evel of extrenme and outrageous behavi or under Connecti cut
law. For this reason, the second elenent in the test for
intentional infliction of enotional distress is not satisfied,
and the defendants’ nmotion to dism ss Count Four will be
gr ant ed.

Concl usi on

For the reasons stated above, the defendants’ nmotion to
dism ss (Doc.# 8) is GRANTED in part, DENIED in part. The
notion to dism ss Count One is DENIED. The notion to dism ss
Count Two is DENIED. The plaintiff is instructed to amend his
conplaint within twenty-one days, clearing up the anbiguity
surroundi ng his disability. The notion to disn ss Count Three
and Count Four is GRANTED.

SO ORDERED this 28th day of March, 2002, at Bridgeport,
Connecti cut.

/sl
WARREN W EG NTON, Senior U.S. District Judge
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